HOW PATENT APPLICATIONS ARE
PUBLISHED IN INDIA: A GUIDE TO
SECTION 11A

Introduction

Publication of a patent application marks one of the most crucial stages in the patenting process.
It transforms the patent application from a confidential submission into a publicly accessible
document, thereby ensuring transparency and promoting innovation. Section 11A of the
Patents Act, 1970 governs this stage, laying down the rules, exceptions, and effects of
publication. Understanding this section is essential for inventors, patent agents, and legal
practitioners, as it determines when the rights of the applicant begin to take shape and how the

invention enters the public domain.
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1. Statutory Provision: Section 11A of the Patent Act, 1970

Section 11A was introduced by the Patents (Amendment) Act, 1999 and later refined by the

Amendment Act of 2005. 1t deals with the publication of applications, stipulating when and

how a patent application becomes publicly available.

The key provisions of Section 11A are as follows:

1.

Automatic Publication (Sub-section 1):
Every patent application shall be published after the expiry of eighteen months from

the date of filing or the date of priority, whichever is earlier.

Early Publication (Sub-section 2):

The applicant may request the Controller to publish the application before the expiry
of eighteen months, through Form 9 under the Patent Rules, 2003.

Once such a request is made, the Controller must publish the application as soon as

possible.

Exceptions to Publication (Sub-section 3):

Certain applications are not published, such as:
o Those withdrawn three months before the expiry of eighteen months.
o Those subject to secrecy directions under Section 35.

Date and Effect of Publication (Sub-section 4):

The patent application, once published, is deemed to be available for public
inspection. From that date, the applicant gains provisional rights, meaning they can
claim damages for infringement after the patent is granted (retrospectively from the

date of publication).

Public Access (Sub-section 5):
After publication, anyone can inspect the application and related documents at the

Patent Office, upon payment of the prescribed fee.

2. Purpose and Importance of Publication

The publication of patent applications serves multiple important purposes:
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o Transparency: It allows the public and competitors to know about ongoing innovations
and prevents duplication of research.

e Encouragement of Innovation: By sharing technical details, it promotes further
advancement and cross-industry learning.

o Provisional Rights: It gives the applicant a certain level of protection before the patent
is officially granted.

o Public Scrutiny: It opens the door for oppositions under Section 25(1), ensuring that
only genuine inventions receive patent protection.

3. Early Publication under Section 11A(2)

Early publication is particularly beneficial when an inventor wants to commercialize the
invention sooner or initiate infringement proceedings after grant.
Applicants may file Form 9 to request early publication. Typically, the Controller publishes

the application within one month of receiving the request.
However, early publication cannot be requested if:

e The application is under secrecy direction under Section 35, or
e It has already been withdrawn.
Example:
If an inventor files an application on /st January 2024 and requests early publication on /st

February 2024, the Controller may publish it within a month (say by /st March 2024), even
though the normal publication date would have been 1st July 2025 (18 months later).

Tip for Applicants: Early publication is strategic when you anticipate licensing
discussions, investor interest, or potential infringement. It accelerates visibility and provisional

protection.

4. Effects of Publication

Publication of a patent application changes the legal status of the invention. The main effects

include:

1. Public Access:
The patent specification, including the description, claims, and drawings, becomes

available for inspection by any member of the public.
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2. Provisional Rights:
As per Section 11A(7), once the patent is granted, the patentee is entitled to claim
damages from the date of publication. However, they cannot file an infringement suit

until the patent is granted.

Feature Provisional Rights (Section 11A)| Exclusive Rights (Section 48)

Start Date From publication From patent grant

Enforceability|No suit, only damages post-grant |[Full enforcement rights

Scope Limited to claims as published Claims as granted

Purpose Early notice and deterrence Legal protection and remedies

3. Pre-Grant Opposition:
After publication and before grant, any person can file a pre-grant opposition under
Section 25(1) on various grounds like lack of novelty, obviousness, or non-patentable

subject matter.

4. Market Awareness:
Competitors and investors can evaluate the potential impact of the invention,

promoting collaborations and licensing opportunities.

5. Confidentiality Before Publication
Before the publication stage, the patent application remains confidential. Section 11A(6)
ensures that neither the public nor the competitors have access to the application or its contents.

Only after the Controller publishes the application does it enter the public domain.

6. Exceptions under Secrecy Directions (Section 35)

If an invention relates to defense or atomic energy, the Controller may issue secrecy
directions under Section 35.

In such cases, publication under Section 11A is suspended until the government lifts the
secrecy order. This ensures national security and prevents sensitive technologies from being

disclosed publicly.

© DR. GANESH VISAVALE'S LEGAL BLOGS n



¥ Did You Know? Secrecy directions under Section 35 are rare but critical. They 're typically

invoked for inventions related to defense, atomic energy, or national security.

7. Relationship with Other Provisions

e Section 25(1): Enables pre-grant opposition after publication.
e Section 43: Deals with the grant of patent after examination and opposition.

e Section 48: Provides exclusive rights to the patentee after grant, while Section 11A

provides provisional rights from the publication date.

Related
Purpose Link to Section 11A
Section
) Pre-grant o
Section 25(1) . Enabled post-publication
opposition
Section 43 Grant of patent Follows publication and examination
) o Activated post-grant; complements provisional rights
Section 48 Exclusive rights
from 11A

8. Judicial Interpretation

Although Section 11A has not been widely litigated, courts have emphasized the importance
of publication in ensuring fairness and transparency.

In Enercon (India) Ltd. v. Aloys Wobben (2013), the Delhi High Court highlighted that
patent rights begin to crystallize from the date of publication, even though enforceability

starts only after the patent grant.

Conclusion

Section 11A of the Patents Act, 1970 is a vital provision ensuring that the process of patenting
remains transparent, balanced, and fair. It bridges the gap between filing and granting by
allowing the public to access new inventions while granting provisional protection to

Innovators.

© DR. GANESH VISAVALE'S LEGAL BLOGS



For inventors, understanding the timing and implications of publication can make a significant

difference in commercial strategy and legal protection. In short, publication under Section 11A

marks the moment when a private innovation officially steps into the public world of science

and law.
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